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IN THE SMALL CLAIMS COURT OF RIVERS STATE OF NIGERIA
IN THE PORT HARCOURT MAGISTERIAL DISTRICT

HOLDEN AT PORT HARCOURT
CLAIM NO: PMC/SCC/330/2024
BETWEEN
1.LHENO-MELI INTERNATIDNAL LTD ]_ CLAIMANTS
2.MR. EJINDU NATHAN OKFO
AND
MR. LEVI UDHOR DEFENDANT

Parties- Claimants are present- 1* Claimant is represented by the 2™ Claimant, the Managing
Director.

Appearances- Tonye O. Oki appears for the Defendant.

GEMENT

The Claimant instituted this matter vide a complaint filed the 02/12/2024 and is seeking the
following;

= The sum of N5,000,000 (Five Million Naira) only, being and representing the
Defendant’s accumulated indebtedness and breach of the agreement dated 14/02/2022
with Heno-Meli International Ltd and Mr. Ejindu Nathan Okpo.

Sequel to the affidavit of service, Claimant’s counsel, 8.N. Nule entered a plea of not liable on
the 18/12/2024. Hearing commenced on the 20/12/2024 with the Claimants calling in one
witness, tendered 5 exhibits and closed their case on the 17/01/2025, The Claimant filed its
final written address on the 20/02/2025, and raised one issue for determination, arguing that
the parties are bound by Exhibit C4.

The defense commenced on the 24/01/2025 as the Defendant himself testified as the sole
wilness, lendered six exhibits and closed on the 14/02/2025. In their final written address filed
the 19/02/2025, the Defense raised one issue for determination, urging the Court to hold that
exhibit C4 is oppressive, unconscionable, high-handed and unenforceable.

THE CLAIM

The Claimants are in the business of money-lending. On the 14/02/2022, Defendant
approached Claimants with an offer stating that he had a contract with Total E & P Nigeria
Limited worth N10,000,000 (Ten Million Naira), only and his mandatory documents like Tax
Clearance, DPR receipts had expired. Defendants said he needed N600,000 to renew the
documents and secure the release of the contract. The Claimants gave him the loan on the
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15/02/2022 to be repaid within six months on the understanding that he is to pay N120,000 per
month and where he fails to repay within six months, Defendant is to pay an additional
N30,000 per month. The Defendant did not repay the loan and is in breach for 34 months which

is beyond N5,000,000 but the Claimants have set off the excess to allow the Court to assume
and exercise its monetary jurisdiction.

In their final written address, Claimants argued that exhibit C4 is a contract, parties are bound
by their agreement, and the Court can neither add nor remove from it. They further argued
that, Defendant having taken benefit of the contract cannot turn around to say that the
agreement 15 null and void. §. N. Nule on behalf of the Claimants also submits that the action

is not statute-barred as erroneously argued by the Defense. Claimants further submitted that
the Counter-Claim is unmeritorious and a gold-digging exercise,

THE DEFENSE

In February 2022 Defendant needed money for document renewal and Claimants agreed to
sponsor, asking Defendant to come with a signed cheque, his company letter head, account
number, purchase order, and that they will both have a joint account and Defendant provided
them. Claimants gave him the receipt and a paper to sign but Defendant said he would not sign
but will take the document home as he was not with his glasses. Claimant then said whether
Defendant signs or not is immaterial as they already have his signature. He returned the
document to Claimants unsigned as he found so many suicidal terms.

In their final written address, Tonye O. Oki on behalf of the Defendant extensively argued that
exhibit C4 is oppressive, filled with fraudulent and illegal terms and largely unconscionable
and the Court should not enforce it. It is their further submission that the Claimants stated that
they were investors and as such should accommodate profit and loss in business. They also
argued that the interest charged by Claimants is illegal as it is beyond that allowed by law.
Moreso, the matter is statute-barred as it was brought after 12 months, contrary to section 28
of the Money Lenders Law CAP 87 Laws of Rivers State 1999,

TION OF EVI

This Court is empowered to reframe issues for determination before it in a bid to better
appreciate and address the issues of the parties- BIARIKA VS EDEH OGWUINULE (2001)
12 NWLR (PT.726) 235 AT 265; OBIUWEURBI V5 CENTRAL BANK OF NIGERIA
(2011) 7 NWLR (PT.1247) 465; (2011) LPELR-2185(SC)" PER 5.D. BAGE, J.5.C

For a better appreciation, the issue for determination as formulated by this Court are:

1. Whether the Claimants are entitled to the judgement of this Court; and
2. Whether the Defendant has proved its Counter Claim.
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1 - Wh the imants are entitled io the judgement u

Atthe heart of this matter is the allegation by Claimants that Defendant owes them N3, 000,000
arising from their indebtedness as agreed in exhibit C4. Exhibit C4 is headed ‘Contract
Financing Request offer...’

The Claimants alleged that Defendant approached them with Exhibit C4 stating that he got a
job with Total E & P Nigeria Limited and his mandatory papers had expired and he needed
funds to renew them so as to enable him get a release of the contract. The Claimants accepted

and parted with the requested N600,000 and by a cheque, transferred same to the Defendant
who has failed to repay till date.

Parties ae ad idem on the fact that the Claimants gave Defendant the sum of N600,000. They
disagree largely on the nature of the money which is whether it is a loan or an investment.
Parties also disagree on the validity of exhibit C4 and jts enforceability.

The Claimants alleged that they funded the Defendant for the release of his expired documents
by giving him N600,000 which will attract an interest of N 120,000 per month. The lifespan of

the funding was for six months and where Defendant fails to pay off, it will attract an additional
N30,000, monthly,

This Court considers it expedient to point out that the Claimants in one breath are alleging they
invested in the business of the Defendant and in another breath, the Defendant is to pay
N120,000 per month on the N600,000 for six months and at the expiration of the six months,
Defendant is to pay N30,000 monthly for every month until he repays the N600,000. Are the
Claimants investors or they lent the Defendant some money? Is the term investment to the
mind of the Claimants the same as loan? These questions throughout the proceedings begged
for answers, howbeit, Claimants did not proffer any. This Court shall attempt to decipher what
the Claimants mean, in course of this judgement.

A fundamental principle of the law of contract is that for a contract o be regarded as legally
binding and enforceable, parties must reach a consensus ad idem in respect of terms of same,
The burden of proof of the existence of terms of an agreement rests squarely on the party
asserting such terms since it iz a matter of evidence.” PER 5.D. BAGE, J8.Cin MR. PT.
ADEDEJI V DR. MOSES OBAJIMI (2018) LLJR-SC. In the instant case. it is the
Claimants who are asserting and they are obliged in law to prove.

Exhibit C4a-k tendered by the Claimant has a striking semblance as exhibit Dda-g tendered by
the Defendant. Exhibit Cda-k covers the offer, acceptance, receipt and cheque. Exhibit Dda-g
has 55 paragraphs to the exclusion of the accompaniments of the offer letter, This Court is thus
on trial to decipher where the pendulum tilts.

The offer letter in exhibit C4 was signed by the Defendant, and the acceptance letter was signed
by the 2* Claimant on behalf of the 1* Claimant, The Defendant throughout his evidence

maintained that he did not sign exhibit C4 as the Claimant gave him the document and he
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g ; with his glasses. Upon getti home,
= mﬁ;?;; ;ﬂcﬂh;r:rﬂd ;:hat he ferm?d *suicidal terms’ in the dmum:mgscx;fbil D4) ::dmhg
orar i :;w 1Ie_. :t lhe point of asking for the N600,000, Claimants had requested
S ngm:ut a signed cheque book, company’s letter head and he did. When
i gn du-curr_mnt, Defendant alleged that the 2™ Claimant had told him
st igtrit::im C':.: not was |Inmat+:r_ial as he already had Defendant's signature on the
o, : | urts are imbued with the judicial authority and jurisdiction to give life
Confractua agreements made between parties, provided that, such contracts are rooted
within the law, T_‘ha law is _that once the terms of contractual agreements between parties are
clear and unambiguous, it is the duty of Courts to construe such agreements/contracts in line

with the clear intention of the contractin i
g parties- GABRIEL OLATUNDE VS OBA
AWOLOWO UNIVERSITY & ANOR (1998) 45CNJ 59, o

To give effect to exhibit Cda-k, a communal reading of the document shall be had, Amongst
the terms contained therein, are: the Claimants are mandatory co-signatory to the FCMB
amuuntrcf the !J:fendant; Claimant shall earn N120,000 as profit; the contract is binding and
conclusive against the Defendant; only personal service on the 2™ Claimant of an attested 90
working days pre-action notice is allowed, through DHL courier service; all liabilities/risks are
to I:re borme by the Defendant; the responsibility of the Claimants is only limited to the
provision of the N600,000; N30,000 plus the monthly share of N120,000 shall be paid each
month of default by the Defendant; the records/caleulation of Claimants in the transaction
supersedes that of the Defendant; until the funds are fully repaid, there shall be no other board
resolution by the Defendant with respect to their FCMB account; in the event of any dispute,
FCMB shall not honour any complaint, report, protest, denial from Defendant; until all of
Claimants" funds are fully repaid, Defendant’s access shall be restricted on their FCMB
account as they shall terminate all electronic platforms like ATM, mobile and internet banking;
the Defendants cannot at any point stop any payment in favour of the Claimants; for FCMB 1o
honour any transaction on Defendant’s account with the bank, they must be jointly signed by
the Claimants and Defendant; to monitor transactions in the Defendant’s FCMB account, the
Defendant shall instruct FCMB to replace Defendant's phone number with that of Claimant;
all rights, entitlements and privileges in the job shall be shared by Claimants and Defendant
but not loss and liability which shall be borne solely by the Defendant; no part of the offer
shall be re-negotiated.

Parties are no doubt bound by their contract.

Notwithstanding, in the words of the Defendant, the terms are suicidal and as such, he refused
to sign them. The Court shares the views of the Defendant. To the mind of the Court, this is a
contract of adhesion where parties are not equal in their bargaining positions. Contract of
Adhesion is an offshoot of the equitable jurisdiction of a Court and it is used to describe a
contract, transaction or bargain that does not depict an arm's length transaction-
BRANDSCAPITAL LIMITED V. CHIEF ADEBOLA DISU-IGE & ORS (2018) LPELR
= 44812 (CA), PER HONOURABLE JUSTICE OGAKWU, JCA.
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Put diffm‘lmrtly, it is a transaction that is fraught with unfaimess and lack of honesty in the terms
and conditions of the bargain, portraying that one party had taken advantage of the other-
TONIQUE OIL SERVICES LIMITED V. VIRGIN FOREST ENERGY LIMITED

.tlmci} LPELR - 53305 (CA) AT P. 26, PARAS. C - E, PER BALKISU BELLO ALIYU,

In the case of ALHAJI MUSA BUA V. BASHIRU DAUDA (2003) 13 NWLR (PT. 838) 657
(SC) the Supreme Court extensively commented as follows: There are cases where a bargain
is seen to be unconscionable or where there has been equitable fraud, victimization, taking of
advantage, overreaching or other such palpable inequity or unfairness which affected the
conscience of the plaintiff and which might justify the intervention of equity to come to his
assistance to avoid the bargain. In the case of Hartv. O. Connor(1983) AC 1000 at 1024;

(1983) 2 AIl ER 380 at 89 1-892, Lord Brightman delivering the judgment of the Privy Council
observed thus:

"In the opinion of their Lordships it is perfectly plain that historically a court of eguity did not
resirain a suit af law on the ground of ‘unfairness' unless the conscience of the plaintiff was in
some way affected. This might be because of actual fraud (which the courts of common law
would equally have remedied) or constructive fraud, ie. conduct which falls below the
standards demanded by equity, traditionally considered under its more common manifestations
of undue influence, abuse of confidence, unconscionable bargains and frauds on a
power ...... An unconsclonable bargain in this context would be a bargain of an improvident
character made by a poor or ignorani person acting withowt independent advice which cannot
be shown to be a fair and reasonable transaction. "Fraud' in ils equitable confext does not
mean, or is nol confined to, deceit: it means an unconscientious use of the power arising out
of fthe] circumstances and conditions [of the contracting parties] See Earl of Avlesford v
Morris{1873) LR 8 Ch App 484 at 490-491, [1861-73] All ER Rep 300 at 303. It is
victimization, which can consist either of the active extortion of a benefit or the passive
acceptance of a benefit in unconscionable circumstances.™ PER Uwaifo, JSC.

Most times, resort is had to principles laid down by case law in ascertaining an unconscionable
term in a contract of adhesion. In GILLESPEE BROS. AND CO, LTD. V. ROY BOWLES
TRANSPORT LTD. (1973) Q. B. 400, the "Reasonableness Test” was suggested by Lord
Denning as an objective standard to easily provide an answer to the intractable problems posed
by contracts of this nature. In this case, Lord Denning considered an unreasonable indemnity
clause in a contract and questioned whether Courts are meant to permit a party to enforce an
unreasonable clause, even when it is so unreasonable, or applied so unreasonably, as to be
unconscionable. In providing a pathway for progress on this point, Lord Denning opined:

When it gets to this point, [ would say as I said many years ago, '... There is the vigilance of
the common law which, while allowing freedom of contracts, watches to see that it is not

abused." It will not allow a party to exempt himself from his liability at common law when it
would be quite unconscionable for him fo do so.
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To better understand the test for determining whether a contract is unconscionable, the test to
identify unconscionable bargain was better expressed in the case of ﬂLFEC LOBB
{;GAR&GEE] LTD. V. TOTAL OIL (GREAT BRITAIN) LTD. (1983) 1 W. L. R. 87. where
it was observed at pages 94-95, per Peter Millett, QC (sitting as a deputy High Court Judge)
that three elements have to be present and identifiable before a Court can interfere in a contract
on the ground of unconscionability. These vital elements are set out below:

o Itmust be shown that one party has been at a serious disadvantage to the other, whether
ﬂirfnugh poverty, or ignorance, or lack of advice, or otherwise, so that the circumstances
existed of which unfair advantage could be taken.

o It must be shown that this weakness of one party has been exploited by the other party
in some morally culpable manner.

o Ttmust be shown that the resulting transaction has been not merely hard or improvident,
but overreaching and oppressive.
While identifying an unconscionable bargain in a contract of adhesion, Courts are enjoined to
appraise such a contract through the lens of two important subsets of unconscionability:
Procedural Unconscionability and Substantive Unconscionability. This position was buttressed
in the Halsbury’s Laws of England 4th Edition., Reissue, Vol. 16, as follows:

Where by reason of the unfair manner in which if was brought into existence (procedural
unfairness’) as where it was induced by undue influence, or where it came into being through
an unconscientious use af the power arising out of the circumstances and conditions of the
contradicting parties; in such cases equity may give a remedy; but where by reason of the fact
that the terms of the confract are more unfavourable to one party than to the other ("contractual
imbaiance'), contraciual or inadequacy of consideration iy not, however, in itself a ground for
relief in equity, but it may be an element in establishing such fraud as will avoid the
fransaction, or the transaction may be 5o unconscionable as to afford in itself evidence of
fraud. 4 bargain cannot be unfair and unconscionable, however, unless one of the parties to it
has imposed the objectionable terms ina morally reprehensible manner, that is fo say in a way
which affects his conscience, as by taking advantage of the weakness or necessity of the other.

In the instant case, from the evidence adduced, it can be deciphered that there are unfair
exemption clauses and imbalanced obligations in the contract. The alleged offer made by the
Defendant is strangling, oppressive, repressive, brutal, despotic, and suppressive. The Court is
highly persuaded that the Defendant did not make such offer as contained in exhibit C4 just to
get N600,000. To the mind of the Court, the Claimants created that document solely, carcfully
and craftily limiting its responsibility to the provision of N600,000. The document contains 57
clauses and in all of them, only one clause places an obligation on the Claimants which is, the
provision of the N600,000.

Where a party intends to rely on facts establishing the equitable principle of unconscionable
bargains, such a party must plead and prove this assertion with sufficient and credible evidence.
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Tsh:j Su;prama Court in the case of ADEBANJO v. BROWN (1990) 3 NWLR (Pt. 141) 661
(SC) at pp. 677 - 678 departed from its earlier position in fbenwelu v. Lawal (1971) I Ali

NLR_ 23 (SC) at p, 24 'E&}*_hnlding that it is not necessary to plead an equitable defence in a
special form so long as it is stated in a manner to show that it is relied upon.

The fofmdanl has led credible, cogent and verifiable evidence to show that the contract is
unconscionable. The Claimant shall only succeed on the strength of its case and not on the
weakness of the defense. The evidence led by the Claimants could not stand the heat of cross-

examination and melted like wax. No credible evidence has been led by the Claimants in proof
of their claims.

As has been noted earlier on in this judgement, the Claimants have not been able to say whether
they invested nor lent the Defendant some money as their evidence on that issue is interwoven.
The Claimants call themselves for the purpose of this suit, investors/financiers. However, the
substance of the evidence led by the Claimants has all the features and character of money
lending. A careful juxtaposition of the oral and documentary evidence placed before this Court
reveals that the sum of N600,000 advanced to the Claimant shall yield N120,000 monthly for
6 months and at the end of six months where the Defendant (borrower) fails to pay, it shall
attract additional N30,000 monthly. The Claimants tendered their moncy lending license. On

this issue, Defense argued that the rate charged is beyond what is allowed in law and as laid
down by the Central Bank of Nigeria.

Money lending in our state is governed by laws amongst which is the Money Lenders Law
CAP §7, VOL IV Laws of Rivers State of Nigeria, 1999, Section 11 of the Money Lenders
Law CAP 87, VOL IV Laws of Rivers State of Nigeria, 1999 pegs the interest rate at 15% per
annum for the first One Hundred thousand naira and 12'%%6 per annum on any amount in excess
of one hundred thousand naira on loans secured by a charge on any freehold property. Section
12 thereof makes it an offence to charge beyond what is allowed in law. It is germane for the
purpose of clarity to reproduce Section 12 of the Money Lenders Law op.cit. which provides:

Any person who loans money at a rate of interest higher than that authorised by the Law shall
be liable on conviction to a penalty of ten thousand naira in respect of each such loan,

In the case of CHIEF CHRIS NWANKWO V. CHIEF ARTHUR NZERIBE (2004) 13
NWLR (PT.890) 422, His Lordship, Akintan JCA (as he was) at 434 of the report restated the
law, beyond argument inter alia:

"The position of the law is that a loan transaction which shows that an offence has been
committed against Section 114(1) of the Money Lender's Law by charging unauthorized
interest is an illegal contract and one which the Courts will not enforce." See - FASHINA ¥,
ODEDINA (1957) 11 ER NLR 435."

In the instant case, is the contract illegal or void? In FASEL SERVICES LIMITED & ANOR
V NIGERIAN PORTS AUTHORITY & ANOR (2009) 9 NWLR (PT. 1146) 400 5.C. , the
Supreme Court in differentiating between illegal contract and void contract held infer alia that:
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voidable and noy i

llegal... " See SOLANKE v« the statute, the violation is mee
NWLR (PT.1074) SC.363 =

sy to provide punishment for breach. The Jaw ; :
agreement being illegal, is unenfa ble- RIVWAY W 1s that the instant loan

LINES LTD. V IN
SEE (1993) 7NWLR (PT 308) 692 @ 711, RHEIN MAS LIND

The Claimants can only be entitled to the rel
not in pari delicto with the Defendant.
the Claimants did not know that the

Meanwhile, parties have benefited
and the intention of parties to be

ief they seek if they show the Court that they are
There is no evidence before the Court showing that
contract they entered into with the Defendant is illegal.
from the illegal contract. This contract is ex Jacie illegal

bound by exhibits Cda-k is immaterial as neither of them
can derive any right or interest from it. The rule is that Courts will not enforce illegal
contracts- ACB LTD v ALAO (1994) TNWLR (PT 621) CA.

The contract is void ab initio. This Court cannot enforce such contract given the maxim: ex
furpi causa, non oritur actio.

The Defense also argued that by virtue of Section 28 of the Money Lender’s Law, supra, the

instant suit is statute-barred as it was not brought up within 12 months and in response,
Claimants relied on Section 28(b) therein. Section 28 provides:

No proceedings shall lie for the recovery by a money lender of any money lent by him after the
commencement of this Law or af any inferest in respect thereof, or for the enforcement of any
agreement made or security taken after the commencement of this Law in respect af any loan
made by him, unless the proceedings are commenced before the expiration of twelve months
from the date on which the cause of action accrued;

Provided that:

a. If during the period of twelve months aforesaid or at any time within any subsequent
period during which proceedings may by virtue of this provise be brought, the debror

acknowledges in writing the amount due and gives a written undertaking to the money

lender to pay that amount, proceedings for the recovery of the amount due may be

brought at any time within a period of twelve months from the date of the

acknowledgement and undertaking;

The time limited by the foregoing provisions of this section for the commencement of

proceedings shall not begin fo run in respect of any paymenis from time to time
becoming due to a money lender under a contract for the loan of money until a cause

of action accrues in respect of the last payment becoming due under the contract
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paragraphs C deals with when the

debtor i5 not \'l'iﬂ'.l.ll'l the state, person 1s menta]];,r UIIEI’E!:II.E while D deals with where the

For the purpose of the instant suit,

: paragraphs a and b shall be looked at.
wordings suspends the limitation where the debtor gt
undertakes to repay in writing and secondly, where the

Defendant defaults in making the last payment.

On the face of it, exhibit Cda-k
served on the Defendant on 0
which is within 12 months to
1 shall say no more on this.

The Law in clear
acknowledges his indebtedness and
Payment is from time to time, until the

was allegedly entered on 14/02/2022, A letter of demand was
3/11/2024. Cause of action arose when the demand was made
the commencement of proceedings as contemplated by the law.

With respect to the argument of the Defense on the criminal matter instituted at the Magistrate

Court, this Court shall refrain from making any comment on it so as not to interfere with the
proceedings of a Court of competent jurisdiction.

In the whole and from the foregoing, the preponderance of evidence does not weigh on the
side of the Claimants as this Court finds that the Claimants have failed to prove the entirety of

their case. It fails and is dismissed with no order as to cost as parties are to bear their respective
cosis.

ISSUE 11 - Whether the Defendant has proved its Counter Claim.

A counter-claim is an independent action, which allows a Defendant to maintain an action
against the plaintiff as if he had filed a separate action- HON. RITA ORJI V. MR. FRANCIS
BARTHOLOMEW CHIMA & ORS (2023-04) Legalpedia 15250 (SC).

In the Counter-Claim, the burden of proof lies on Mr. Levi Udhor, the counter-claimant,

In Form RSSC 5 dated 04/12/2024, Defendant/Counter-Claimant is seeking for the refund of
the sum of N900,000 obtained from him by Claimant through interest in a loan in 2021,

In AINAMODUPE JEJE V. ENTERFPRISE BANK LTD AND ORS (2015) LPELR 24829
{CA), the Court of Appeal per Lokulo-Sodipe, stated;

"What a counter claim is and its artributes are seitled in law, Counterclaim is a claim for relief
asserted against an opposing  parly after an original claim has been made; that is a

defendant s claim in opposition to or as a set off against the plaintiff's claim. It is not only a

claim by the defendant against the plaintiff in the same proceedings, but it is regarded as an

independent  and separate  action  in which the defendant and  counter-claimant

is in opposition of the plaintiff in the same proceedings.”

I have traversed the length and breadth of the evidence led by the Defendant/ Counter-Claimant
and in no where did he lead any scintilla of evidence in proof of his counter-claim. At best,
Form RSSC 5 would be described as a mere decoration and appendage. Moreso, the Counter-
Claim is with respect to an interest from a loan in 2021 while what is before the Court is an
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used to introduce a fresh : - The law is settled that Counter-claim cannot 5s
instant suit ig trying to d:mlﬂ of action, which is what the Defendant/ counter-claimant in the

For the . :
ﬁidenwpmzfﬁfmams and :':Iﬂnty, the Defendant/Counter-Claimant did not lead any
1ts Counter-Claim, The Court finds that it fails, is dismissed, and I so hold,

In all, all the claims before this Court fails and are dismissed.
SIGNED
ANUGBUM, OBIARERI N.,
SMALL CLAIMS COURT III
03/03/2025
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