s COURT OF RIVERS STATE OF NIGERIA
COURT MAGISTERIAL DISTRICT

AT PORT HARCOURT
CLAIM NO: PMC/SCC/423/2025

IN THE SMALL CLAIM
IN THE PORT HAR
HOLDEN

BETWEEN

SYDNEY ESUIKA OKIKERE CLAIMANT
AND
1.BRADLEY ENERGIES SERVICES LTD

DEFENDANT

2. AYLWIN J. BRAIDE
3.SOMTOCHUKWU ENUNWA
4.PETER ENUNWA

Parties- Claimant/Respondent is present.
Appearances- E. O. Sydney appears in person for the Claimant.
' RULING

The 1* and 2™ Defendants/Applicants filed a motion on the 30/10/2025 seeking for an order
vacating the judgement delivered on the 24/10/2025 for default of pleadings. The application
is premised on five grounds, as set out on the face of the motion paper. The 2™ defendant
deposed to an affidavit of 14 paragraphs and one exhibit, attached. They filed a written
address wherein in their lone issue, they argued that they have placed before this Court,

credible reasons for the grant of their application.

In response, on the 19/11/2025, Claimant/Respondent filed its counter-affidavit of 16
paragraphs with two exhibits attached.

The Claimant/Respondent argued that having failed to come and defend the claim against
them, even when they were aware of the pendency of this suit, the Applicants cannot
complain that they were denied fair hearing.

The basis of the instant application as can be gleaned from the affidavit in support
particularly paragraphs 5-7 is that, the Applicant allegedly became aware of the pendency of
the suit only few days to the date of delivery of judgement as the process was pasted at the
residence of his 82-year old mother. The aged mother fell ill, was hospitalized and when she
recovered, she informed the Applicant of the pasted documents,

A voyage into the case file shows that the Defendants were served the originating processes
by substituted means, as ordered by the Court. They are not denying service. All they have
come to tell this Court is that, they became aware of the service, few days before judgement.
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That is misleading and not the true position of the state of affairs. The affidavits of service
are prima facie proof of service which show that the Defendants were served not only with

the originating processes but with the hearing notice.

It is settled law that all Courts of record possesses inherent powers to set aside its own

judgment where such a judgment is marred by fundamental ViﬂﬁfS such as, where the suit wag
commenced without due process of law or was wrong!y constituted or vitiated by frayd or
breach of right to fair hearing or lack of jurisdiction or given in default. See MADUKOLY v,

NKEMDILIM (1962) 2 ALL NLR 581.

However, it is firmly settled that application for the setting aside of a default judgment is not

granted just for the asking. An Applicant must show by credible c_videnc_:e and satisfy the
Court that the facts and circumstances of the case warrant the setting aside of such judgment.

See: RIVTRUST SECURITIES LIMITED & ORS v. ASSET MANAGEMENT
CORPORATION OF NIGERIA (2019) LPELR-47966(CA).

When a Court is asked to set aside its judgment given in the absence of one of the parties, the
following conditions must be in existence:

1. The Applicant must show good reasons for being absent at the hearing;

2. There must be no undue delay in making the application to set aside the judgment so as to
prejudice the party in whose favour the judgment subsists;

3. The party in whose favour the judgment subsists would not be prejudiced or embarrassed
upon an order for rehearing of the suit being made, so as to render such a course inequitable;
4. The Applicant must show that there is an arguable defence to the action, which is not
manifestly unsupportable;

5. The Applicant's conduct throughout the proceedings i.e. "from the service of the writ upon
him to the date of judgment." has been such as to make his application worthy of a

sympathetic consideration.

In the instant case, the Court delivered judgement in this suit on the 24/10/2025 and the
instant application was filed the 30/10/2025, exceeding just one day. Though filed out of time
for one day, it is deemed properly filed and served.

As can be gleaned from the affidavit of service and the grounds setting out the motion, the
grounds for the application are that the originating processes were served at the residence of

Applicant’s aged mother who brought same to its notice few days to the date of the
judgement, and that he changed his phone number as he had a project that took him to Kano

state.
These excuses are not tenable in law as they are flimsy and an after-thought.
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I o
\:?1:5‘:“’ the 1" and 2% Defendants have filed a statement of defense, demonstrating their
gness and readiness to defend this suit. The Court cannot shut its eyes to it

In the interest of fajr hearing and substantive justice, the judgement delivered by this Court
on the 24/10/2025 is hereby set aside with a cost of N50,000 each, in favour of the Claimant

find the Court, against the 1* and 2 Defendant, to be paid on or before the next adjourned
ate.

Adjourned to 16, 21,28/01/2026 for defense.
SIGNED
ANUGBUM, OBIARERI. N, ESQ.
CHIEF MAGISTRATE I
SMALL CLAIMS COURT III
17* December, 2025
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